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limitation is further evidence that Congress never intended
Section 303 standards to apply to diversion-induced pollution,
such as salt water intrusion, but only to dischargé-induced
pollution, which EPA could regulate through the Act’s discharge
permit system.
D. The Legislative History Of Section 208 Unequivocally
Confirme That Congress Intended The Section To Apply To
The Salt Water Intrusion Problems Of The Bay-Delta

Estuary And That The Intended Congressional Response
Was To Defer To State Water Law.

The legislative history of Section 208 of the Clean Water
Act unequivocally establishes that Congress drafted the section
specifically to maximize California’s autonomy in managing salt
water intrusion in the Bay-Delta Estuary. The sharp colloquy

between Congressman Waldie and Congresswoman Johnson during the

management plans.”) (Footnotes omitted); Sierra Club v Abston
Construction Co. 620 F.2d 41, 43 (5th Cir. 1980); see also A
Legislative History of the Clean Water Act of 1977: A
Continuation of the lLegislative History of the Federal Water
Pollution Control Act, (1978) (hereinafter ?1977 Legislative
History”), Vol. 4, p. 642 (“In 1972, Congress made a clear and
precise distinction between point sources, which would be subject
to direct Federal regulation, and nonpoint sources, control of
which was specifically reserve to State and local governments
through the section 208 process.”); 1 Grad, Treatise on
Environmental Law (1933) §3.03[4][n], p-3-216.7 ("Unlike point
sources, however, nonpcint sources are not subject to any
comprehensive regulatory structure, at least at the federal
lavel. Norx does section 319 give the federal government any
direct regulatory authority over nonpoint sources.
Responsibility still lies with the states.”); 33 C.F.R. §320.4(d)
(“the Clean Water Act assigns responsibility for control of
nonpoint sources of pollution to the states.”); Water
Quality/Water Allocation Coordination Study: A Report to Congress
in Response to Section 102(d) of the Clean Water Act, (“EPA Water
Quality/wWater Allocation Report”), U.S.E.P.A., August, 1979, p.
I1T1-10 ("The federal government has pno direct enforcement
authority over nonpoint scurces under the Clean Water

Act.") (Emphasis added.)
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March 27, 1972 House debate unambiguously settles thieg issues in

favor of state control:

“Mr. Waldie. I would like to ask a series of
guestions involving section 208 of the bill.

The question I want to ask the gentleman from
California on the committee, my colleague and my
friend, Congressman Johnson, affecte section 208 which
is the areawide waste treatment program.

In the bill that the committee first considered,
there were very, very strong provisions on page 53
involving the problem of saline intrusion, and those
provisions say: “The plan shall include procedures to
control salt water intrusion.”

There is no qualification. Yet I see when the
bill was finally adopted that was weakened immeasurably
to the point where i[t] now sayst The plan shall
include a process to identify, if appropriate, salt
water intrusion # * *7 And then: #“They shall set
forth procedures and methods to control * * +, ¢

Then it qualifies it even further by saying: “To
the extent feasible and where such procedures and
methods are otherwise a part of the waste treatment
management plan.”

You make no amendments in any of the other
nonpoint pollution technigques except salt water
intrusion.

Mr. Chairman, I have to conclude that this was a
major weakening of this bill and that it was done at
the request of someone who does not desire to have salt
water intrusion, which is nonpoint pollution,
cont¥olled ind the bill.

Particularly I have reference to estunaries in
which salt water intrusion and reduced ontflows are
particularly destructive. I particularly have
reference to the delta in California. Someone did not
want those sourcegs of pollution to be controlled. Can
the gentleman tell me for what reason this amendment
was placed in the bill to weaken this bill as
drastically as it did -- and who proposed that
amendment?” (1972 Legislative History, Vol. 1, p.
484.) (Emphasis added.)

In response, Congressman Johnson, who also was a member of the
Conference Committee, stated:

"Mr, Johnson of California. 1I believe you
referred to the introduced bill in your first
reference.

During the hearings, we heard from representatives
of California including the State water resources
department and the State water pollution control board.
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We also were given the Governor’s position. The
language in the bill reflects theilr views. The
committee report on page 96 states the following:
“The Committee notes that in some States.water
resources development agencies are responsible for
allocation of stream flow * * *.# (Jd., p. 485.)

After a brief interruption, Congressman Johnson continued:

"Mr. Johnson of California. The gentleman well
knows that in our State in the headwaters of the
Sacramento and the San Joaquin Rivers we have
developed dams and storage reservoirs up and down the
Sierra Nevada Mountains and also minor diversion
facilities in the coastal country. All this water
flows through the delta, and this water has been
controlled under a program in which the State and
Federal agencies, including the Corps of Engineers and
the Bureau of Reclamation, have participated. The fear
was brought to the committee’s attention when our State
people testified that the State was losing control of
its water resources programs under the introduced bill.

The State wanted assurance that this would not
happen, and this particular provision on page 96 of the
report points this up.” (Id.)(Emphasis added.)

In response, Congressman Waldie stated:

"The difficulty with this provision -- and I
gather that it is a California provision -- the act was
amended and weakened from its initial strong provisions
controlling saline intrusion and water diversions to
take care of a problem that the water resources people
wanted to take care of to enable them to exert contrel,
the control over the delta they had been exerting.

I suggest to the gentleman that the weakening
amendment is not in the best interest of the delta in
any way, regard, or respect. The problem of protecting
the waters that are gathered in that delta from saline
intrusion and protecting that estuary from the
consequences of saline intrusion, has been made much
greater by the adoption of the weakening amendment.

I suggest to the gentleman that I will be offering
an amendment tomorrow seeking to return this provision
of the bill to where it was prior to the time the
California water people started putting their hands
into this national act to have it adopted and worked
around to adversely affect Californie only and the part
of California that the gentleman I represent in this
particular issue.” (Id., pp. 485-486.)(Emphasis
added. )

Congressman Johnson further replied to Congressman Waldie:
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#Mr. Johnson of California. The gentleman asked
me a guestion. I think it is well established in the
record that California does have a very workable
program under way at the present time. Our State water
resources people, the Governor of the State, the Water
Pollution Control Board, the Bureau of Reclamation, and
the Corps of Engineers are working very carefully with
the flow of the waters into the delta, and certainly
under this measure the State will be given the
opportunity to carry on that type of activity. The
state will have a right to issue permits under that
particular section. I see no harm in it whatsoever.

I point out to the gentleman that nonpoint sources
are not controlled under this bill."” (Id., p.

1486.) (Emphasis added.)

Congressman Waldie then closed the debate on this subject with
the following:

"Mr. Waldie. In response I would point out that
the permits involved in this bill have nothing to do
with nonpoint salt water intrusion, and there is no
control within this bill for nonpoint pollution, and
that control will only come about by the development
and adoption of an areawide management program that
controls. The fact of the matter is that the State of
California has done a miserable job in terms of
protecting the estuaries of California from sale water
intrusion, and this amendment which was adopted to the
national act at the request of California authorities,
enables them to continue doing the miserable jcb_they
have been deing without any guidance and without any
control from the Federal Government. I think it is a
very, very unhappy situation for our State but also for
other States which now find a major weakening of the
control section which protecte estuaries. That is what
is at stake here -- the estuaries of the Nation. That
provision has been weakened to the point where
estuaries will be jeopardized.” (Id.)(Emphasis added).

Despite Congressman Waldie‘s concerns, the final legislation
retained the language of the House bill. (Compare H.R. 11896,
Section 208(b)(2)(I), reprinted in 1972 Legislative History, Vol.
1, p. 955 with §208(b)(2)(I), 33 U.S.C. §1288(b)(2)(I).)

As Congressman Johnson noted, California’s major concern --
which was accommodated in the legislation -- was retaining

discretion to regulate and manage salt water intrusion in the
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Bay-Delta because such regulation directly affected water rights
allocation in California. That was why Congressman Johnson
referred to page 96 of the House Report in his collogquy with
Congressman Waldie. That portion of the Report spécifically
referred to preserving state authority over stream flow

allocation:

"The Committee notes that in some States water
resource development agencies are responsible for
allocation of stream flow and are required to give full
consideration to the effects on water quality. To
avoid duplication, the Committee believes that a State
which has an approved program for the handling of
permits under section 402, and which has a program for
water resocurce allocation, should continue to exercise
the primary responsibility in both of these areas and
thus provide a balanced management control system.”
(House Report 911, reprinted in 1972 Legislative
History, Vol. 1, p. 783.)(Emphasis added.)

As the court noted in National Wildlife Federation v Gorsuch
(D-C. Cir. 1982) 693 F.2d 156, 179, n.67, the language of

§208(b)(2)(1) “was intended to prevent water guality goals from
interfering with state water allocation plans.” (Emphasis added.).

Indeed, the Conference Committee, on which Representative Johnson
served, even went so far as to weaken the already tenuous link
between salt water intrusion and water quality in the Senate bill
by deleting from the final legislation the Senate language
referring to procedures to control salt water intrusion “to
protect water guality.” (See S. 2770, Section 209(b)(2)(I),
reprinted in 1972 Legislative History, Vol. 2, p. 1598.)

Thus, the legislative history of Section 208 and its
Judicial interpretation firmly establishes Congress’ intention
that the Bay-Delta salt water intrusion'problem was to be

addressed under the Section 208 planning process and that the

40'




N | ol

v @ =] v e W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

=~

" r
/
i ) | P

process was intended to defer to existing state water allocation
plans. EPA's disregard of these Congressional mandates by
including salt water intrusion criteria in the proposed rule is
further evidence of EPA‘s failure to comply with tﬁe Clean Water
Act in its Bay-Delta rule-making.

E. Adopting Water Quality Standards For Salt Water

Intrusion Is Contrary To EPA‘'s Past Administrative
Practice.

EPA’'s guidance documents on salt water intrusion all
indicate that salt water intrusion is to be handled by the states
as an instream flow/water rights issue. For example, EPA’s 1973
Salt Water Intrusion Report -- which is the guideline that EPA
adopted pursuant to Section 304(f)(2)(E) -- nowhere states that
water quality standards under Section 303 can or should be used
to control salt water intrusion into estuaries. A copy of this
report is attached to these comments as Exhibit B. Instead, the
Salt Water Intrusion Report stresees etream flow regulation
through comprehensive water allocation management and planning as
the control method for salt water intrusion. (U. S.
Environmental Protection Agency, Identification and Control of
Pollution from Salt Water Intrusion (1973), pp. 48-50.) The
report pointedly observed that:

"stream flow can be regulated and sea
water encroachment retarded by impounding
excess surface waters during periods of high
runoff and releasing these waters during

periods of low stream flow. ZThe economics of
such proijects and the larage volumes of water
required generally preclude their undertaking
solely for sea water intrusion control. This
contingency, however, should be incorporated
in plans for impoundment structures for flood
control, irrigation, and recreation.” (Id.
at 50.)(Emphasis added.)
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Thus EPA recognized that the application of salt water intrusion
standards to existing facilities may be uneconomical, but that
plans for new facilities might include contingencies for the

protection against salt water intrusion.

Regarding the issue of state water right law, the Salt Water

Intrusion Report noted that:

“Any attempt to control an activity
involving the diversion and use of surface or
ground waters, in order to prevent water
pollution, will probably involve vested water
rights and usually will be in conflict with
these water rights.” (Id at 73.)

Recognizing this jurisdictional dilemma, the EPA report then
argued that the federal government has the constitutional power
to regulate water allocations, but concluded that:

“The Federal Government has never
elected to assert these constitutional powers
over surface waters in a general manner
except with respect to control of pollution
resulting from disposal of wastes. Rather,
the Conaress has repeatedly stated that the
states _shall control the use of intrastate
waters. Section 8 of the Reclamation Act of
1902 (32 Stat. 388, 1502) explicitly provides
that the Secretary of the Interior shall
obtain water rights for reclamation projects
in accordance with state water laws. The
same proviselon or one expressing the same
intent has been included in acts amendatory
of and supplementary to the original
Reclamation Act, and in numerous other
enactmente concerning water resources,
including the Flood Control Act of 1944 (58
Stat. BB7, 1944).

In further support of this apparently
consistent Congressional intent, it is
significant that there are no federal
statutes governing the allocation of water
resources, surface or ground, or the
administration of water rights. Although
periodically bills are introduced in Congress
for those purposes, they have never passed
beyond the committee stage. Up to 1973,
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therefore, responsibility for the allocation
of water resourceg and the granting and

administration of rights to intrastate waters
has been left to the states.” (Id. at 75-

76.) (Emphasis added.)

This astonishing admission by EPA of Congress’ intent to defer to
the states in the field of diversion-induced, salt water
intrusion cannot be reconciled with EPA’s present, broad ranging
claim of water resource jurisdiction over the Bay-Delta Estuary.

In addition to the 1973 Salt Water Intrusion Report, EPA’'s
Report on Legal and Institutional Approaches to Water Quality
Management Planning and Implementation also discussed salt water
intrusion as a stream flow/water allocation issue, which was to
be handled under state water rights systems. (U. S.
Environmental Protection Agency, Legal and Institutional
Approaches to Water Quality Management Planning and
Implementation (March 1977), pp. VIII-7 to VIII-13 and VIII-22 to
VIII-24.) A copy of this report is attached to these comments as
Exhibit C. The EPA Report further stated that the states were
the best prepared and have the legal authority to handle salt
water intrusion. (Id. at VIII-14.) The report says nothing at
all about using water quality standards under Section 303 to
control salt water intrusion., In sum, both the Salt Water
Intrusion Report -- which was EPA's main source document for salt
water intrusion -- and EPA‘s Legal and Institutional Approaches
to Water Quality Management Planning and Implementation portray
galt water intrusion as a stream flow/water allocation issue
which is to be handled by the states under their water rights

law, and not as a water quality issue under Section 303.
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IITI THE TENTH AMENDMENT OF THE U. §. CONSTITUTION PROHIBITS TEE
FEDERAL GOVERNMENT FROM MANDATING THE STATE WATER RESQOURCES
CONTROL BOARD TO IMPLEMENT THE PROPOSED EPA WATER QUALITY
STANDARDS AND FROM REQUIRING THE DEPARTMENT OF WATER
RESOURCES TO OPERATE THE STATE WATER PROJECT IN ACCORDANCE
WITH THOSE STANDARDS.

The Tenth Amendment to the U. S. Constitution provides that:

"The powers not delegated to the United

States by the Conetitution, nor prohibited by

it to the States, are reserved to the States

respectively, or to the people.? (U. S.

Const., amend. X.)
Recent U. S. Supreme Court decieions have revived the substantive
powers of this constitutional provision. In Gregory v Ashcroft,
Justice QO'Connor invoked the Tenth Amendment as a federal rule of
statutory construction that assumes that Congress does not intend
to apply federal legislation to the states unless the legislation
unambiguously imposes such an obligation. (Gregory v Ashcroft
(1991) U.s. , 111 s.Ct. 2395, 2403.) Most importantly for

the present case, the Court in New York v United States has

recently imposed clear Tenth Amendment limits on the power of
Congress to require the states to implement federal programs.

In New York v United States, Justice O/’Connor, again writing
for the majority, held that the provisions of the Federal Low-
Level Radiocactive Waste Policy Amendments Act requiring the
individual states either to "take title” of all waste generated
within their borders or to regulate the waste in accordance with
the instructions of Congress violated the Tenth Amendment. (New
York v United States (1992) __ U.S.__ , 112 S.Ct. 2408, 2428.)
Justice O‘Connor’s opinion focused on the distinction between the

permissible direct regulation of individuals by Congress and the
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impermissible indirect regulation of individuals by the states
through Congressional mandates. According to the Court:

"While Congress has substantial powers to
govern the Nation directly, including in.
areas of intimate concern to the States, the
Constitution has never been understood to
confer upon Congress the ability to reguire
the States to _govern according to Condgress'
instructions.? (Id. at 2421.)(Emphasis
added.)

After reviewing the history of the Tenth Amendment, the Court
again noted that:

"In providing for a stronger central
government, therefore, the Framers explicitly
choge a Constitution that confers upon
Congress the power to regulate individuals,
not States. As we have seen, the Court has
consistently respected this choice. We have
alwavs understood that even where Congress
has the authoritv under the Constitution to
pass_ laws reguiring or prohibiting cextain
acts, it lacks the power directly to compel
the States to require or prohibit those
acts.” (Id. at 2423.)(Emphasis added.)

Finally, the Court outlined two legitimate situations where
Congress could influence a state’s policy choices. First,
Congress could subsidize state activity subject to federal
conditions, and, second, Congress could offer the states a choice
of state regulation or preempting federal regulation. (Id. at
2423-2424.) The Court observed that:

"By either of these two methods, as by any
other permissible method of encouraging a
State to conform to federal policy choices,
the residents of the State retain the
ultimate decision as to whether or not the
State will comply. If a State’s citizens
view federal policy ae sufficiently contrary
to local interests, they may elect to decline
a federal grant. If state residents would
prefer their government to devote its
attention and resources to problems other
than those deemed important by Congress, they
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may choose to have the Federal Government
rather than the State bear the expense of a
federal mandated regulatory program, and they
may continue to supplement that program to
the extent state law is not preempted. Where
Congress enconrages state requlation rather
than compelling it, state govermments remain
responsive to the local electorate's
preferences; state officials remain
accountable to the people.” (Id. at
2424.)(Emphasis added.)

However, the Court warned that Congressional mandates requiring
state regulatory agencies to implement federal policies would
impair federal accountability:

"By contrast, where the Federal Government
compels States to regulate, the
accountability of both state and federal
officials is diminished. If the citizens of
New York, for example, do not consider that
making provision for the disposal of
radicactive waste is in their best interest,
they may elect state officials who share
their view. That view can always be
preempted under the Supremacy Clause if it is
contrary to the national view, but in such a
case it is the Federal Government that makes
the decision in full view of the public, and
it will be federal officials that suffer the
consequences if the decieion turns out to be
detrimental or unpopular. But where the
Federal Government directs the States to
regulate, it may be state officials who will
bear the brunt of public disapproval, while
the federal officials who devised the
regulatory program may remain insulated from
the electoral ramifications cof their

decision. Accountability is thus diminished
when, due to a federal coercion, elected

states officials cannot regulate in

accordance with the views of the local
electorate in matters not pre-empted by

federal requlation.” (Id.)(Emphasis
added. )=

11. The Ninth Circuit Court of Appeals has recently
applied the Supreme Court’'s Tenth Amendment ruling in New York v

United States in the context of timber harvesting. 1In Board of

Natural Resources v Brown, the State of Washington challenged the
Pederal Forest Resources Conservation and Shortage Relief Act on

46.




;o W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

As one scholar has cobserved, if the federal mandate was: “You pay
the piper, but we’ll call the tunes,” then Congress has vioclated
the Tenth Amendment. (Rotunda & Novak, 1 Treatise on
Constitutional Law, §4.10, n.33, p. 419 (1982).) |

Under the EPA's proposed rule, it is readily apparent that
EPA intends to “call the tunes” as to the appropriate Bay-Delta
water quality criteria, but that it expects the State Board to
"pay the piper” by “making appropriate revisions to operational
requirements included in the water right permits issued by the

State Board.” (See 59 Fed. Reg. 821, B25, and B827.) It is at

the grounds that the Act violated the Tenth Amendment by
requiring the states to issue regulations implementing a federal
ban on timber export. (Board of Natural Resources v Brown (9th
Cir. 1993) 992 F.2d 937, 940-%41.) In response, the Ninth
Circuit observed that:

"[W]e need lock no further than the Supreme
Court’s recent decision in New York, in which
the Court clarified the limitations imposed
by the Tenth Amendment on Congress’ power to
use the states as implements of regulation,
The Court reaffirmed the principle that
Congress may not “commandee(r] the
legislative processes of the States by
directly compelling them to enact and enforce
a federal regulatory program.” Id. _ U.S. at
___, 112 s.Ct. at 2420, quoting Hodel v
Virginia Surface Mining & Reclamation Ass’n
452 U.S. 264, 288, 101 S.Ct. 2352, 2366, 69
L.Ed.2d 1 (1981)(Hodel).¥ (Id. at 946.)

The Ninth Circuit then held that:

“These provisions of the Act and the
Secretary's orders violate the Tenth
Amendment as interpreted by New York. They
are direct commands to the states to regulate
according to Congress's instructions, and
thus violate the principle that the “Federal
Government may not compel the States to anact
or administer a federal regulatory program.”
New York, U.S. at ___, 112 §.Ct. at 2435."
(Id. at 947.)
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this point that EPA has crossed the bright line into a Tenth
Amendment violation. As Justice O'Connor observed:

“No matter how powerful the federal interest
involved, the Constitution simply does not
give Congress the authority to require the
States to requlate. The Constitution instead
gives Congress the authority to regulate
matters directly and to pre-empt contrary
state regulation. Where a federal interest
is sufficiently strong to cause Congress to
legislate, it must do so directly:; it may not
conscript state governments as_its agents.”
(New York v United States, supra, 112 S.Ct.
at 2429.)(Emphasis added.)

As we have previously noted, Congress, through the Clean Water
Act, has not provided the EPA with permitting authority to
regulate diversions. The regulation of diversions is left to the
states. The Clean Water Act only provides the agency with
permitting authority to regulate discharges. Thus, in the words
of Justice O‘Connor, Congress has not given EPA “the authority to
regulate matters directly and to pre-empt contrary etate
requlation.” (Id.) The Tenth Amendment therefore prevents EPA
from circumventing Congress’ failure to provide federal authority
to regulate diversions by indirectly adopting water quality
criteria under Section 303 of the Act, the implementation of
which would “conscript’ the State Board as EPA's "agent” in
furtherance of federal interests. The Tenth Amendment argument
is even stronger in the present case because the federal mandate
is only grounded in an agency requlation and not in the specific
language of the statute. To the extent that the EPA water
quality criteria can only be implemented through state water
right law, EPA's adoption of such criteria must be barred by the -

Tenth Amendment.
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The application of the EPA's proposed water quality criteria
or similar criteria under the Endangered Species Act to the
Department of Water Resources’ operation of the State Water
Project raises separate and more complicated Tenth Amendment
concerne, The U. S§. Supreme Court decision in New York v DOnited
States declined to address “the authority of Congress to subject
state governments to generally applicable laws.” (New York v
United States, supra, 112 S.Ct. at 2420.) Recognizing that “the
Court’s jurisprudence in this area has traveled an unsteady
path”, Id. at 2420, we nonetheless submit that the imposition of
“generally applicable laws,” such as the Endangered Species Act,
to the State Water Project will raise Tenth Amendment concerns
where such federal mandates would threaten a vital state
interest, in a field traditionally associated with state
government, where the state’s residents have relied on state
occupation of the field and the assertion of the federal mandate
would be to the detriment of that reliance interest, and where
the federal interest can be substantially proteéted by equivalent
state regulation. These requirements find at least a passing
resonance in the field of state water resource management.
Whether the application of the Endangered Species Act to the
State Water Project will cross this Tenth Amendment line will
depend upon the actual water supply impacts of these regquirements
on the State Water Project, its contractoxs, and the people of
the state.

//
//
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CONCLUSION

It should be emphasized that the Attorney General’s comments

are not intended as an objection or an endorsement of the water

quality policies described in the EPA proposed rule for the Bay-

Delta Estuary.

issue in these comments.

The soundness of those policies are simply not at

What is at issue is EPA’s unprecedented

and broad-ranging claim of legal authority under Section 303 of

the Clean Water Act to act as the paramount water master for the

State of California.

As we have explained, EPA lacks the

authority under the Clean Water Act to hold such a rocle. EPA's

adoption of the proposed rule would therefore be an ultra vires

act.

DATED:

March 11, 1994.

DANIEL E. LUNGREN

Attorney General

RODERICEK E. WALSTON

Chief Assistant Attorney General
WALTER E. WUNDERLICH

Assistant Attorney General

LINUS MASOUREDIS

Deputy Attorney General

De Attorney General

.féorneys for the State of
Talifornia
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the Central Delta due to lack of turbidity or first
flush. Thus, the effects of critical dry operations on
delta smelt take are probably small and lower than
estimated.

In summary, adult entrainment is likely to be higher
than it has been in the past under most operating
scenarios, resulting in lower potential production of
early life history stages in the spring in some vyears.
While the largest predicted effects occur in Wet and
Above Normal WYs, there are also likely adverse effects
in Below Normal and Dry WY¥s. Only Critically Dry WYs
are generally predicted to have lower entrainment than
what has occurred in the recent past.

BiOp at 212-13.

This approach is consistent with Kimmerer (2008). The BiOp
does not focus on whether there is a statistically significant
correlation between OMR flows and the population growth rate.!®
Rather, following Kimmerer (2008), the BiOp focuses on predicting
the frequency of large salvage events and concluded that Project
operations increase their frequency. It was not arbitrary,
capricious, or clear error for FWS to base its jeopardy
conclusion in part on these predictions of relative increases in

entrainment. See BiOp at 276.

b. Population Level Analysis/Life-Cycle Modeling.

Plaintiffs maintain the BiOp’s failure to employ a life-

' FWS did rely on a study by Manly and Chotkowski that found a
statistically significant cerrelation between OMR flows and smelt abundanca,
albeit a small one. See BiOp at 159 (“Manly and Chotkowski (2006; IEP 2005)
found that monthly or semi-monthly measures of exports or 0ld and Middle
rivers flow had a reliable, statistically significant effect on delta smelt
abundance; however, individually they explained a small portion (no more than
a few percent) of the variability in the fall abundance index of delta smelt
across the entire survey area and time period.”).
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cycle model ignored the best available science. Doc. 551 at 21-
22. Using a quantitative'’ life-cycle model’? is a recognized
(the best) method to evaluate the effects of an action upon a
fish population’s growth rate. Dr. Richard B. Deriso®3 opined
that a population growth rate analysis is the generally accepted
method utilized by fisheries bioclogists to evaluate the impact of
a stressor on a fish species’ population. Declaration of Dr.
Richard B. Deriso, Doc 401, at { 36; see also Declaration of Dr.
Ray Hilborn'‘, Doc. 393, at 94 7-16 (agreeing that life-cycle
models are the accepted method in population dynamics to evaluate
anthropogenic effects on the probability of growth or decline of
a species); Declaration of Ken B. Newman'®, Doc. 484, at 1 8
(agreeing with “utility of life history models for assessing
population level effects of SWP/CVP operations.”). Dr. Hilborn

explained that a quantitative population dynamics/life cycle

model can help distinguish human actions that have a significant
impact on population size from those that have little impact on
population size, because competition for a resource that is

independent of the human activity may cause significant mortality

1 rhe BiOp used a relatively simple, non-quantitative, conceptual life-

cycle model. See BiOp at 203. It is undisputed that no quantitative life
cycle model was employed.

' The experts use the term “population dynamics model,” “life history
model,” and “life cycle model” interchangeably.

'3 Dr. Deriso is an expert in the field of quantitative ecology and its
application to fisheries management. Deriso Decl., Doc. 396, at ¥ 5-10,

“4 pr. Hilborn is an expert in aquatic and fishery sciences. Hilborn
Decl., Doc. 393, at 91 1.

5 pr. Newman is an expert in mathematical statistics employed by FWS in
Stockton, California.
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at one stage in the species’ life cycle, meaning that human
actions that kill fish at that life stage may have little impact
on the population level later in the life history. Hilborn
Decl., Doc. 393 at T 15.

Federal Defendants knew of the value of life-cycle modeling.
At a March 8, 2007 meeting on the OCAP ESA Re-consultation,
attended by FWS employees, the importance of using a life cycle
model was emphasized and inquiry made about the progress to date.
AR 016016 - 016017. During the Delta Smelt Action Evaluation
Team meeting on August 8, 2008, that Team recognized that
population models for delta smelt already had been developed, and
that those models were a starting point for quantitative analyses
when combined with appropriate assumptions. AR 011381-011382;
see also AR 010023, 010027-010029.

There is considerable dispute over whether an appropriate
life-cycle model (i.e., one sufficient to perform the types of
analyses that would be helpful in the BiOp) existed at the time
the BiOp issued. Dr. Newman declares:

Despite the utility of life history models and despite
the information that the various surveys provide about
different life history stages, an adequately realistic
quantitative delta smelt life history model that has
been fit using fish survey data does not exist. The
BiOp did in many places (e.g., pp 146, 184, 203)
consider the full life history of delta smelt but
considerations were via conceptual models in contrast
to quantitative models with parameters estimated from
data. Part of the difficulty is that there are

currently no off-the-shelf computational programs for
fitting such a model to data and one must develop
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